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FREQUENTLY A?KED
Legal Questions

Does state law pertain to sample med-

ications?

Yes. Most state laws view the distribution
of sample medications as dispensing
medications. The sample medication
should be dispensed in the original
manufacturer’s labeled package with the
practitioner’s name, patient’s name, and

date dispensed.

What is the appropriate way to make

charting corrections?

Errors or mistakes in charting should be
corrected by drawing a single line through
the incorrect portion, initialing, and dating
the correction. Additions to the chart
should be dated contemporaneously with
the entry and when appropriate, an expla-

nation given for the addition.

What procedures should be followed
when actual or suspected
biological/chemical exposure is

encountered?

Dentists should follow current guidelines
issued by the Department of Health,
Centers for Disease Control, and county
medical societies. Carefully document

in the patient’s chart the severity of
symptoms, your clinical examination
and findings, and adhere to current

guidelines.

Is a dentist responsible for the negli-

gent acts of an employee?

Most employers are responsible for the
acts of their employees. While specific
statutory provisions may hold the
employee directly responsible, it is the
dentist who is primarily responsible for
all delegated procedures. Depending on
the allegations made, a dentist may also
be held vicariously liable for the acts of
others, including the dental practice or

professional association.

Does a dentist have the right to have
legal counsel present when being

deposed?

Yes. A deponent has the right to legal
counsel at the time of deposition. Always
contact FPIC’s Claim Department or Risk
Management Department before provid-
ing a deposition in order to determine if
legal counsel is necessary and if an
attorney will be assigned to represent

you at the deposition.
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EFFECTIVE RISK MANAGEMENT:

Adherence

By Cliff Rapp, L.H.R.M., Vice President,
Risk Management

The most costly dental malpractice claims
entail diagnostic error and are often the
most difficult to defend. Recent claim data
from the Physician Insurers Association of
America (PIAA) indicates that the average
indemnity per paid claim involving errors
in diagnosis has risen to $67,447. Over
62% of claims alleging an error in diagno-
sis — which includes failure to diagnose,
delay in diagnosis, and misdiagnosis —
result in an indemnity payment to the
claimant. The majority of these claims has
little to do with a dentist’'s competence,
but rather attributed to system failures
often traced to inadequate follow-up
procedures. In terms of loss prevention, a
follow-up system serves as a check and
balance for procedures and lab results
that warrant careful monitoring.
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Follow-Up System

Laboratory Reports

Special attention should be given to
laboratory, x-ray, pathology reports, and
consultation letters from other dentists
and physicians. Procedures should be
developed and uniformly followed to
ensure that such reports are properly
reviewed, initialed, and dated by the
dentist prior to filing. Similar procedures
should be developed pertaining to
specific comments and charting entries
relating to the report, correspondence, or
clinical information. Develop and utilize a
tickler, computer printout, or log book
with a diary system for all lab tests,
iagnostic testing, biopsies, and consulta-
tions. A suspense-type of file should be
maintained and brought to the dentist’s
attention on a daily basis. Patient
non-compliance and staff callbacks
should be noted and documented in

the patient’s dental record.
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Rationale For Follow-Up Systems

Courts have held that it is the dentist’s
responsibility to follow-up on pending
diagnostic studies, treatment, and patient
non-compliance under the rationale that a
healthcare professional’s appreciation of the
seriousness and potential ramifications
exceeds that of the patient. Although a
patient may be held “comparatively negli-
gent,” it is the dentist who must ultimately
defend the failure to diagnose claim. Few
juries look with favor upon a dentist who was
totally unaware of a condition that worsened
over time and could have been prevented
had the lab report not been filed indiscrimi-
nately or the patient lost to follow-up.

Developing A Follow-Up System

Reduce your exposure to claims entailing
diagnostic error by using a follow-up or tickler
system in tandem with a policy and procedure
that compliments your office setting. Consider
using a Diagnostic Log Sheet as well as a
diary system for missed or cancelled appoint-
ments. Always document the dental record
and send written confirmation to the patient
of their non-compliance with diagnostic stud-
ies, follow-up care, and treatment.

National Dental Malpractice Claims
Most Prevalent Misadventures 2001

Average

Percent Paid Indemnity Paid

Improper Performance
Errors In Diagnosis
Failure to Perform

No Medical Misadventure

Wrong Patient or Body Part

44.64% $24,470
62.34% $67,447
55.56% $38,441
8.89% $51,259
57.14% $11,438
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PROACTIVE MEASURES ENTAILING MALIGNANT
HYPERTHERMIA

Malignant Hyperthermia (MH) and MH-like syndromes are life threatening pharmaco-
genetic disorders that can strike during general anesthesia and can lead to death and
major morbidity. MH symptoms include abnormally high blood levels of carbon dioxide
(despite the administration of oxygen), muscle rigidity, cardiac irregularities, and ele-
vated body temperature. Death may result from cardiac arrest, brain damage, internal
hemorrhage, and kidney and other organ failure. Since there is no simple screening
test for MH, most patients do not learn that they are MH-susceptible until a MH
episode occurs in the operating room or shortly post-op. Treatment of MH includes
timely administration of the antidote dantrolene.

A recent study conducted by the Malignant Hyperthermia Association of the United
States (MHAUS) found that 68% of surgery centers and 85% of oral surgery clinics do
not have the appropriate amount of dantrolene available to fully treat a MH episode.

In terms of rate of incidence, 14% of freestanding surgery centers claimed to have
experienced a MH episode in the past several years.

To reduce liability exposure to claims entailing MH, adhere to MH protocols whenever
general anesthesia is administered and ensure that a 36-vial supply of dantrolene is
readily available at all times.

For additional information, contact the MHAUS at 1-800-986-4287 or visit their
website at www.mhaus.org.

Diagnostic Log Sheet

Date Date

Date Result Date Patient Date
Out | Patients’s Name Test Specimen | Returned | Received | Consulted | Received

LOSS PREVENTION

Consider the case involving a 42-year-old patient treated from 1996
to 1999 for extensive dental work. An x-ray taken by the dentist in
1997 showed the presence of a radiolucent lesion subsequently
determined to be an ameloblastoma that went undiagnosed by

the dentist. The patient came under the care of a different dentist
who referred the patient to an oral surgeon in 2000. The diagnosis
was made and the patient underwent surgical removal of a

2.5 x 2.3 cm ameloblastoma in the right mandibular ramus, as well
as an additional surgical procedure entailing a marginal resection of
the jaw. Legal action was brought against the first dentist alleging a
failure to diagnose. Experts were unable to support the dentist’s
failure to diagnose the ameloblastoma in 1997 given evidence of
its presence in the x-ray film. Approximately one year following the
diagnosis, the patient was found to have an area of microscopic
ameloblastoma in the mandible that was expected to redevelop.
The unfavorable prognosis significantly increased the value of

the claim.

Consequently, settlement was achieved on behalf of the patient in
the amount of $240,000.




