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after-hours coverage, tracking of
test results and consults, and
releasing of dental records. The
strategies in this area will enhance
access to prompt care, timely and
correct diagnosis, and protection of
confidentiality.

Documentation requirements are
addressed in the Florida
Administrative Code which include:

1. An appropriate medical history
(be sure it is specific enough to
include information on problems
such as congenital heart disease
and migraine headache with
possible TMJ etiology).

Recent studies indicate that the
risks of being sued have escalated
and the severity of dental claims has
increased significantly.  

Among the most prevalent dental
misadventures is improper
performance. Forty-five percent of
malpractice claims entailing
improper performance result in an
indemnity payment. Diagnostic error
is the second most prevalent type of
misadventure and one of the most
difficult types of claims to defend:
63.5% of claims are paid, with
average indemnity of over $67,000.

Failure in technique is among the
most commonly cited allegations as
are claims asserting a failure to
diagnose, develop or follow a
treatment plan, recognize a
complication, and inform the patient.
Specific injuries or complications
that are involved in these cases
include: infection, loss of a tooth,

fractured jaw, facial scarring, nerve
damage, and TMJ injury.  

Taking a strategic approach to loss
prevention by examining common
allegations and identifying specific
risk exposures is the basis of
effective risk management. To
effectively develop a risk
management strategy for the dental
office practice, it is helpful to divide
the approach into several major
areas of operation and clinical
performance: 

• Environmental Issues; 

• Policies, Procedures, Protocols,
and Practices; 

• Documentation; and

• Patient Relations/Communications.

Environmental issues include patient
and staff safety, dental equipment,
pharmaceuticals, emergency
protocols, equipment, staff
expertise, asepsis, and of course,
compliance with federal and state
regulations.  The strategies
implemented in this area will serve
to promote patient safety in
preventing infection, preventing
injury due to faulty equipment or
performance, and in provision of
appropriate emergency intervention.

Policies, Procedure, Protocols and
Practices will clarify the
management of office hours and
scheduling, missed appointments,
telephone triage, returning calls,
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2. Results of clinical examination
and tests conducted, including
the identification, or lack thereof,
of any oral pathology or diseases
(include results of screening to
identify patients who may be at
risk for periodontal disease.
Document the status of dentition
and periodontium of every
patient).

3. Treatment plan proposed along 
with fees.

4. Treatment rendered.

5. To whom copies of records are
released. The goal of appropriate
documentation is to produce a
chronological word picture of the
clinical care rendered. Complete
and concise documentation
validates the quality of care
provided. All clinically pertinent
information, your rationale for
decisions, diagnosis and
treatment plan and, of course,
the informed consent discussion
or patient’s refusal. In support of
dental procedures, be sure to
document the diagnosis
supporting the reason for the
extraction, detailed
documentation of the surgical
procedure, post-procedure

instructions, as well as the
follow-up plan. 

Informed consent is a process of
communication required by law,
necessitated by patients’ rights, and
perpetuated by the desired result of
a relationship of trust between
provider and patient. Adequately
negotiated informed consent
clarifies risks, promotes patient
education, and enhances patient
compliance. Discuss the pros and
cons of treatment options with the
patient in a manner that the patient
can understand. Assess the patient
to determine if they have realistic
expectations of the treatment.
Encourage patients to seek second
opinions, if they are still uncertain. 

Even though recent studies indicate
that the risks of being sued have
escalated and that the severity of
dental claims has increased
significantly, be assured that
appropriately applied risk
management strategies can reduce
the exposures. Be sure to seek legal
or risk management guidance at the
first indication of a situation that
could develop into malpractice
litigation. By doing so, your
defensibility is often preserved and
enhanced.
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FPIC publishes Preventive
Action on a quarterly basis as a
service to its policyholders.
Information in this publication
does not establish a standard
of care, nor is it a substitute for
legal advice. The information
and suggestions contained in
this newsletter are generalized
and may not apply to all 
practice situations. FPIC 
recommends you obtain legal
advice from a qualified attorney
for a specific application to
your practice. The information
should be used as a reference
guide only.

For comments, questions, 
or to obtain additional copies
contact the FPIC Risk
Management Department at
800-741-3742, ext. 3016.
rm@fpic.com
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LOSS PREVENTION

Consider the case involving a 42 year-old male who presented with complaints of chronic and severe oral
pain for three weeks and swelling of his jaw and neck. Treatment was rendered uneventfully by the insured
until the sixth office visit when a root canal under parenteral sedation with Versed and Demerol was
performed. Unfortunately, the patient’s medical history of atrial fibrillation, managed by chronic
anticoagulation therapy, was not recorded nor was the anticoagulation therapy evaluated or adjusted for 
the root canal. Ten minutes after the end of the procedure, the patient became short of breath and lost
consciousness. EMS was called, however resuscitative efforts were unsuccessful. Cause of death 
was respiratory arrest. A Wrongful Death action was brought. Experts were unable to support the level 
of care rendered nor a causation defense, noting that the insured’s dental record was absent a medical
history, informed consent discussion, pre-procedure evaluation, timing/dosage of medications administered,
and assessment during/after the procedure. Consequently, settlement was necessitated in the amount 
of $775,000.

Florida Mandatory Reporting Requirements
Senate Bill 2-D that became effective September 15, 2003, brought about significant changes for healthcare
providers in Florida. Section 627.912 of the Florida Statutes has been amended to include specific requirements
for reporting closed claim activity. A report must be made for any claim or action for damages for personal
injuries that are claimed to have been caused by error, omission, or negligence in the performance of
professional services, if the claim resulted in:

• A final judgment in any amount

• A settlement in any amount

• A final disposition of a medical malpractice claim resulting in no indemnity payment on behalf of 
the insured

Reports must be filed within 30 days to the Department of Financial Services, Office of Insurance Regulation. If
you have a situation which you are uncertain as to whether or not reporting is required, please do not hesitate to
contact the FPIC Risk Management Department at 800-741-3742, ext. 3016, for guidance. 

HELPFUL SUGGESTION
Periodically review the date and time your fax machine displays on documents received and sent. It can become pivotal
in documentation.
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Q. What action should be taken when a
“Notice of Intent” letter is received?

Immediately notify FPIC by calling the
Claims Department at 800-741-3742, ext.
3293. FPIC only has a limited number of
days to prepare a response on your behalf
to the notice of intent and assign a defense
attorney, if necessary. It is important to not
discuss the case with the patient, the
patient’s attorney or other parties involved
in the care and treatment of the patient.
You should gather and secure the patient’s
records immediately.

Q. What is the statute of limitations for
dental malpractice?

IN FLORIDA: Two years from the date of
the incident giving rise to the action or
two years from the time that the incident
caused by medical negligence is
discovered or should have been
discovered, but in no event later than four
years from the date of the negligent
incident or occurrence. However, the four-
year period of repose will not bar an
action brought on behalf of a minor on or
before the child’s 8th birthday. If it can be
shown that fraud, concealment, or
intentional misrepresentation of fact
prevented the discovery of injury, the
period of limitations is extended to seven
years from the date the incident giving
rise to the injury occurred. This seven-
year period does not bar an action on
behalf of a minor if made on or before the
child’s 8th birthday.

Q. Do HIPAA Privacy Rules prevent a
physician from discussing a patient’s
health status, treatment, or payment
arrangements with the patient’s family
and friends?

No. Not, if the information discussed is
relevant to the care and treatment of the
patient and the patient does not object to
the discussion. For example, a physician
may discuss the patient’s physical
limitations to a relative caregiver; to a
family member for instructions on
medication dosage; or to a friend who
may be providing transportation to the
patient.   

Q. What are the benefits of having
patients sign written informed consent
documents and what should be
included?

Written consent documents provide
additional documentation of procedure
risk discussions between the provider
and the patient. These documents can
be deterrents to litigation, and may help
to avoid frivolous claims based upon
communications errors, misunder-
standings or unrealistic expectations.
The consent document should include a
description of the patient’s problem and
the proposed procedure, a disclosure of
the known risks, the potential side
effects, the benefits of the procedure, a
disclosure of potential alternatives, and
an acknowledgement by the patient of
their understanding of these risks.

Q. What written dental records are
required by the State of Florida?

Florida Administrative Code (64B5-
17.002) requires that a dentist maintain
written records for each patient that
include, at a minimum, an appropriate
medical history; the results of clinical
examinations and tests conducted; any
radiographs used for the diagnosis or
treatment of the patient; the treatment
plan proposed by the dentist; the
treatment rendered to the patient; where
appropriate, a notation indicating to
whom records have been transferred or
released.


